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Come now the appellants, by and through their counsel, 
and in accordance with Rules 35 and 40, Federal Rules of 
Appellate Procedure, respectfully petition this Court for 
a rehearing and suggest the appropriateness of a rehearing 
in banc, for the following reasons: 

A panel of this Court, with one judge dissenting, has 
held in this case of first impression that D. C. Code §35-1334 
(1967) enacted by the Congress to protect individuals in their 
dealings with insurance companies in the District of Columbia, 
does not afford such protection. Appellants respectfully 


submit that the majority arrives at its conclusion through 


2. 
a misreading of this statute, and a misreading of the 
facts as found by the Court below. This case presents 
substantial issues involving the relationship between in- 
sureds, brokers or agents, and insurance companies in this 
city during a time when more and more cases involving in- 
surance issues are coming before our courts. It is for 
these reasons that we urge the Court to reconsider its 
decision. 

It will be remembered that this is an action seeking 
to recover from an insurance company unearned premiums re- 
funded by that company to its agent, rather than to the 
insureds. The majority opinion holds the inyoived agent 


to be the agent of the insureds, rather than the insurance 


company as, we submit, D. C. Code §35-1334 would require. 


Over two months prior to the remittance to the agent by the 
insurance company, the insureds unequivocally terminated 
their relationship with the agent. Because the insurance 
company dealt only through its agents, the insureds did not 
directly communicate the termination of the agent to the 
insurance company. Yet, now the insureds are faulted for 
not directly communicating with the insurance company. 

To illustrate what we respectfully assign as the error 


in the majority opinion, assume for a moment that instead of 


3. - 
the open account having been substantially disputed by appel- 
lants, the agent had dissolved, gone out of business, or 
absconded with the contested funds. It could not be logically 
said under those circumstances that the insurance company 
satisfied its obligation to the insured by payment of the 
unearned premiums to the agent. To the contrary, the.insureds 
under D. C. Code §35-1334 (1967) would retain their right 
against the insurance company for that Code provision specif- 
ically provides that in any controversy between the insured 
and the insurance company, the agent shall be considered the 
agent of the insurance company. 

Now, if it follows that the majority opinion would be 
different under that admittedly extreme example, it should 
also be different under the facts of the instant appeal. The 
concept of protection for the insured obviously embraced by 
that Code section is applicable in both instances. That sec- 
tion does not and should not afford more protection in one 
situation than'it does in another. Its protection is con- 
stant, because the statutory language provides that in any 


controversy the agent, the middleman, is the insurance 


company's agent and not the agent of the insured. Accordingly, 


payment of the unearned premiums to Aetna's agent is not 


payment to the Woodner corporations. 


4. ‘ 

The majority opinion at page 9, places heavy emphasis 
upon the fact that the insureds chose the agent, and there- 
fore, the Code provision becomes less protective. What the 
majority overlooks is the fact that the lower court found 
as fact that Aetna deals only through its agents and will have 
no direct dealings with an insured. (See Finding No. 3, | 
JA 2-3). How, then, can one say that the insureds had any 
choice, the exercise of such supposed choice Se in 
an evaporation of the Section 35-1334 protection. The 
majority opinion sets this Code section up as a sword and a 
shield for insurance companies. As a result, an insurance 
company may safely evade Section 35-1334 by only dealing with 

| 
agents, or "brokers" as the majority desires to characterize 
them. : 

Another element relied upon by the majority, appears to 


be the course of conduct between WIA and the insureds vis-a- 


vis the disputed open account. As the dissent) emphasizes, 


this course of conduct was terminated long before Aetna re- 
mitted the unearned premiums to WIA. Unless well-accepted 
principles of agency are abolished, this termination was 
known, either actually or constructively, by Aetna months 


before the refund was made. Moreover, under the equitable 


doctrine of estoppel, the majority seems to score our failure 


5. ‘ 

to notify Aetna’ about the change, without faulting the 
insurance company for precluding this type of notice by 
dealing only through its agents. How, it must be asked, 
can one notify a company which transacts business in this - 
manner without going through its agent? It is submitted 
that when Mr. Rowen on March 10, 1966, gave oral notice 
of termination to Mr. Rosenberg of WIA, that notice was 
also notice to Aetna. Additionally, the April 20, 1966, 
written notice to WIA was also imputed to Aetna. Both of 
these notices preceeded the June 9, 1966, remittance by 
Aetna. a 

Finally, the majority describes the disputed open 
account as "at best minor." The uncontradicted testimony 
is that this open account involving thousands of dollars 
never accurately reflected the financial obligations of the 
parties. Over a period of years, this dispute was made 


known to WIA, and, it must be added, therefore, to Aetna. 


WHEREFORE, your petitioners respectfully urge that this 


case be reheard and reconsidered; and also respectfully 
suggest that because of the importance of the issues sur- 


rounding relationships between insureds-agents-insurors in 


6. 


‘ 


this City, it would seem appropriate for the Court to re- 


hear this case in banc. 


Respectfully submitted, 
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